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The2015 Florida Legislature's passage ofC.S./S.B.
13121 expands the state's anti-SLAPP provisions
giving courts procedural tools to throw out law
suits early if primarily used to attack comment

on public matters. Prior to the bill's passage, Florida's
SLAPP protections were sharply limited to a narrow class
of plaintiffs and activities. The 2015 law ("expanded" or
"new law") extends SLAPP protections to cover private
plaintiff suits and specified speech activities.

In light of this expansion, courts may see an uptick in
early pre-trial, anti-SLAPP motions filed by a variety of
defendants and in a variety of causes of actions. Because
the new law leaves intact standards that have never

been precisely defined and significantly broadens the
scope of speech that is protected under the law, courts
will be applying a law with little precedent behind it.2
This article discusses the history of the Florida law
and the new changes regarding anti-SLAPP legislation,
and then analyzes some of the language (both new and
old) that is important to the law's operation and scope
as well as expedited procedures that remain under the
new framework.

Background
SLAPPs (strategic lawsuits against public participation)3

are legal actions brought against concerned citizens, blog-
gers, journalists, businesses, and other entities involved in
speaking out on issues of concern to the public. In these suits,
a plaintiff sues a speaker alleging defamation or other civil
wrong not for the purpose of pursuing a case for damages
but, rather, with the primary motivation to intimidate the
target into silence by the sheer burden and expense of hav

ing to defend the suit.1 If the target or others are silenced
because of the lawsuit, the plaintiff "wins" in attacking
defendant's First Amendment rights and the consequence
is a limited or warped debate on an issue of public concern."'

SLAPPs can be brought by different types of plaintiffs
against a wide variety of targets. Neighbors opposing
building projects may be sued by a land developer.
Similarly, consumers or competing businesses voicing
or posting complaints about a product or service may
find themselves the target of a SLAPP by the seller or
manufacturer. Even political statements made during
campaigns can draw such suits.6 Traditional sanctions
available for frivolous actions (such as recovery of attor
neys' fees)7 are insufficient to counter SLAPPs because
often they are unavailable until the conclusion of the
lawsuit even though the mere filing and pendency of
the lawsuit and its associated cost chills speech. Effec
tive anti-SLAPP statutes make it easier and cheaper to
terminate such a lawsuit at early stages.

A majority of the states now have some version of an
anti-SLAPP statute, but they vary greatly, ranging from
narrow to broad.8 Some states provide SLAPP protections
for only certain classes of persons or require that the tar
geted public participation be in connection with an issue
under review by a governmental body.9 Other states offer
far more comprehensive protection of public participation
or statements about any issue of public interest.10

Since combating SLAPPs early in the proceeding is im
portant, almost all anti-SLAPP laws have some requirement
for expeditious resolution of the motion. Many states also
allow the defendant to recover reasonable attorneys' fees
when it prevails on a SLAPP motion."
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Unlike many states, Florida's version does not contain any special
burden shifting, burden of proof, motion to strike, or discovery
provisions to help flesh out the details of SLAPP dismissals.
Further, as noted, there have been limited opportunities for

Florida courts to weigh in on the earlier narrow law.

History of Florida's SLAPP Laws
• The 2000 Law and Related Laws

— In 2000, following many years of
opposition to the measure by some
groups, Florida enacted its original
anti-SLAPP law, the Citizen Participa
tion in Government Act.1- When it fi

nally passed, the result was a very nar
row law that prohibited "governmental
entities" from filing lawsuits (which
in practice, was hardly, if ever, done)
against a person or entity "without
merit" and "solely because" the person
or entity exercised the constitutional
right "to petition for redress of griev
ances before the various governmental
entities of the state."13

The act provided for expeditious
hearing of either a motion to dismiss
and/or summary judgment. It allowed
the court to award actual damages
to a defendant in a SLAPP suit by a
governmental entity and required the
award of attorneys' fees and costs to
the prevailing party.14

• The 2015 Amendments — Unlike

earlier anti-SLAPP efforts, the 2015
bill expanding Florida's anti-SLAPP
law proceeded through the process in
a bipartisan manner without contro
versy guided by its sponsors, Senator
David Simmons (R) and Representa
tive Jared Moskowitz (D). It received

unanimous Senate committee and

floor support and nearly unanimous
support by the House. It was signed
into law by Gov. Rick Scott on May 21,
with an effective date of July 1, 2015.

The bill's language piggybacks on
the general existing law but broadens
the scope of SLAPP suits to include
those brought by "persons" (not just
governmental entities) and extends
protected activities to public-issue
free speech (notjust petitioning activi
ties). These and other changes to the

defense are primarily contained in
paragraph (3), which is noted as fol
lows (underlined language new; struck
through language deleted):

(3H4) A person or No governmental entity
in this state may not shall file or cause to be
filed, through its employees or agents, any
lawsuit, cause ofaction, claim, cross-claim,
or counterclaim against another a person or
entity without merit and primarily solely
because such person or entity has exercised
the constitutional right of free speech in
connection with a public issue, or right to
peacefully assemble, the right to instruct
representatives of government, or and the
right to petition for redress of grievances
before the various governmental entities of
this state, as protected by the FirstAmend
ment to the United States Constitution and

s. 5, Art. I of the State Constitution.

Importantly, the term "free speech
in connection with public issues" ref
erenced above is defined in paragraph
(2)(a) to "mean":

any written or oral statement that is pro
tected under applicable law and is made
before a governmental entity in connection
with an issue under consideration or review
by a governmental entity, or is made in or
in connection with a play, movie, television
program, radio broadcast, audiovisual
work, book, magazine article, musical work.
news report, or other similar work.

The new law retains the mandatory
award of attorneys' fees to prevailing
parties, which now includes prevailing
defendants in not only governmental
SLAPP suits but also private party
actions, as well.15 The new law also

retains the early pre-trial motions,
affording SLAPP defendants a much
earlier opportunity to dispose of these
frivolous lawsuits.16

Analysis of the Law's Scope and
Operation

Although the purpose of anti-SLAPP
laws has always been clear — to stop
abusive lawsuits brought to chill
speech — the Florida law (both the
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original act and the 2015 amend
ments) implementing that purpose is
less so. Florida's model, while clearly
intended to provide broad protections
for certain forms of speech, especially
speech in media formats, is silent
as to certain issues, which are often
procedural in nature but can affect
substantive rights. Unlike many
states, Florida's version does not
contain any special burden shifting,
burden of proof, motion to strike, or
discovery provisions to help flesh out
the details ofSLAPP dismissals. Fur

ther, as noted, there have been limited
opportunities for Florida courts to
weigh in on the earlier narrow law.
However, the broad protections found
in the statute must be interpreted with
such requisite procedural protections
for the law to achieve its purpose.

Generally, in reviewing this lan
guage for the scope of speech covered,
(and other areas of the law) courts
will be subject to rules of statutory
construction. First, they will be obli
gated to give clear language its plain
meaning to carry out the text of the
law. When the language of a statute is
clear and unambiguous, the language
should be given effect without resort
to extrinsic guides to construction.17
Courts will construe unclear or con

flicting language in a way that gives
effect to the "polestar" of legislative in
tent,18 with the caveat that there must

be "hopeless inconsistency" before
rules of construction can "defeat the

plain language" of the statute.19
Further, lacking clear statutory

guidance or their own precedent,
Florida courts can consider how other

state and federal courts have dealt

with similar anti-SLAPP language.20
California was one of the first states

to adopt an anti-SLAPP law and it is



a primary influence in other states
including Texas,21 and, directly or
indirectly, Florida's model. With that
in mind, California courts, as well as
other state courts with anti-SLAPP
laws, break down the analysis of the
anti-SLAPP defense into two general
steps or parts.

First, courts inquire if defendant's
free speech or petitioning activity un
derlying plaintiffs cause of action is
within the scope of activities protected
by the anti-SLAPP statute in question,
including whether it "arises from,"
or in Florida's version, is "primarily
because" of the defendant's exercise

of First Amendment activities. If that

showing is made, the burden shifts to
plaintiff to show his or her complaint
has sufficient merit and, therefore,
is unsuitable for early termination.22
Although Florida's law is silent in re
gard to burden shifting or standards of
proof, this general two-step framework
seems appropriate in examining the
law's purpose and is employed below.

Scope of Speech Activity
Protected

In order to understand the extent of

speech that comes within the purview
of Florida's anti-SLAPP protection,
the scope and meaning of the new free
speech provisions of the law, though
brief, must be addressed. Specifically,
the legislative intent of the law found
in paragraph (1) is to protect the rights
"of free speech in connection with
public issues, and the rights to [as
semble and petition]." It is the state's
"policy" for persons to "not engage in
SLAPP suits because such actions are

inconsistent with the right of persons
to exercise such constitutional rights
of free speech in connection with pub
lic issues" and that "prohibiting such
lawsuits" will preserve that policy.

The operative part of the new law
found in paragraph (3) prohibits any
"lawsuit, cause of action, [orj claim"
brought because a defendant has ex
ercised his or her "right of free speech
in connection with a public issue."
As noted above, this phrase is given
further meaning by the definition in
new paragraph (2)(a), which states
it "means any...statement...made"
either a) "before a governmental entity
in connection with an issue under con

sideration" or b) "in or in connection
with a play,movie,television program,
radio broadcast, audiovisual work,
book, magazine article, musical work,
news report, or other similar work."

In addressing this structure —
which appears to be unique to Florida
— the major interpretive question
is how the overall concept of "public
issue" is to be construed, and in par
ticular, whether a separate showing of
a public issue connection is required
by defendant. This issue is extensively
discussed below followed by other less-
central aspects of the language's scope.

Is a Public Issue Showing
Required?

Paragraph (1) says state policy is
preserved by prohibiting SLAPP "law
suits as herein described." Paragraph
(3) describes those prohibited lawsuits
as those brought because a person
has exercised "free speech in connec
tion with a public issue." That phrase
is, in turn, defined in paragraph (2)
(a) to mean a "statement" either 1)

made before a governmental entity
in connection with an issue under

consideration or 2) contained in one

of the listed formats.

The paragraph (2)(a) definition im
plicates "public issue" speech if either
of the input phrases is true. There is
no requirement that defendant spe
cifically show pending public issue
relevance in order to claim protection
under the anti-SLAPP law. So long
as the statement has the required
connection, even arguably private
speech can come within the ambit
of the defense. (Although, notably, if
such connection is in fact found, the
inquiry would not end there: The court
would still have to find plaintiffs claim
"without merit," as discussed below.)23

This construction derives from the

plain, unambiguous language of the
definition. But it is also consistent with

the overall intent of §768.295(1), which
is to prohibit lawsuits against "public
participation" and to protect"free speech
in connection with public issues."

Specifically, the "made before a gov
ernmental entity in connection with
an issue under consideration" clause

makes a "public issue" showing unnec
essary because the public nature of the
expression is inherent in the fact that
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it is communicated and considered be
fore a governmental forum in connec
tion with an issue under review. This
provides the court with a bright-line
test as to what constitutes a "public
issue" per se without the necessity of
a "public issue" showing and provides
efficient resolution of a large class of
motions while at the same time avoid

ing court objections about what issue
truly possesses public significance.

Similarly, the clear meaning of the
definition does not require a public
issue showing for speech contained
in or connected to one of the listed

media formats like a play, book, or
news report. Notably, the staffanalysis
written before and during the bill's
committee review construed the lan

guage in this manner:

The bill does not appear to require that
speech made through these forms ofmedia
relate to a "public issue." Ifthe [legislature
intends to link the speech protections pro
vided in the bill to the discussion of public
issues or participation in government, it
may wish to revise the bill accordingly.2'•

The legislature chose not to change
the broad language or to otherwise
require a special showing of "public
issue." This clear legislative intent
further reaffirms the plain language
of the statute bypassing any separate
showing.

This structure also reflects the leg
islature's considered policy judgment.
Even though it requires no specific
governmental forum connection, the
speech must be connected to some form
of public media whether it be a "book,"
"audiovisual work," or a work "similar"

to those previously listed. The clause
appears to be inserted for the same
reason as the first — to operate as clear
demarcation in identifying public issue
speech that the legislature intended to
pass at least the first step of the anti-
SLAPP analysis. Books and plays, for
example, are easily identifiable, highly
protected forms of conveying informa
tion to the public about public issues.
It seems logical that the legislature,
vvarj' of the amorphous nature of the
term "public issue"(discussed below),
substituted the easily understood
concept of media format as prodding
the context for public issue speech in
much the same way as a statement
made before a government body on



an issue it is considering. This inter
pretation gives speech in media the
presumption of public concern but at
the same time does not automatically
foreclose a cause ofaction by plaintiffs
since plaintiffs' action still must be
examined for merit (see below).

Further, by purposefully omitting a
public issue showing from mediated
formats, the law properly restrains
courts from substituting their editorial
judgment for that of the publisher. In
essence, the legislature has recognized
that editorial decisions are best left to

the speaker, and when speech occurs
in the specified media, it is presumed
to be of public concern.

• Briggs/Felis/Yount — A few courts
in other states have reviewed the

"public issue" showing requirement
in the context of their own state's

anti-SLAPP protections. In California,
for example, appellate courts several
years ago grappled with the public is
sue language after the state adopted
one of the earliest anti-SLAPP laws.

The California language said "in con
nection with a public issue""includes...
any statement before a legislative, ex
ecutive, or judicial proceeding" or "any
statement made in connection with an

issue under consideration or review

by a legislative, executive or judicial
body."25 The court faced the question
of whether these two clauses (having
no specific reference to "public issue,"
as is contained in two later clauses)
require defendants to make a separate
showing of a "public issue."26After a
split opinion among the state's lower
appellate courts, its supreme court
in Briggs u. Eden Council for Hope
and Opportunity, 969 P2d 564 (Cal.
1999), held the section encompassed
plaintiffs action without a separate
"public issue" requirement.

Briggs viewed the law as safeguard
ing free speech and petition conduct
aimed at advancing self-government
as well as conduct aimed at more
"mundane pursuits."

While noting that the California
Legislature expressed a desire to
encourage participation in matters
of public significance, this did not
imply it intended to impose in the
law's operative sections an "across the
board 'issue of public interest' plead
ing requirement."27 Without an "issue

of public interest" limitation, a clear
litmus test remained that would allow

trial courts to resolve a large class of
SLAPP disputes quickly. As the court
stated, "under the plain terms of the
statute it is the context or setting itself
that makes the issue a public issue: all
that matters is that the First Amend

ment activity take place in an official
proceeding or be made in connection
with an issue being reviewed by an
official proceeding."28

While Briggs remains good law in
California, and has been cited repeat
edly over the years, appeals courts in
other states have taken a different

view of basically the same language.
These include Felis v. Downs Rachlin

Martin, PLLC, 2015 Vt. Lexis 110
(Oct. 16, 2015), in which the Vermont
Supreme Court decided its state's
similar anti-SLAPP law required a
determination of a "public issue con
nection" in order to invoke the law's

•• ..
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protection for the targeted divorce
proceeding testimony.29 Similarly,
in Yount v. Handshoe, 2015 La. App.
Lexis 1071 (La. App. 5th Cir. 2015),
a Louisiana appellate court rejected
Briggs'view inconstruing its identical
anti-SLAPP clauses regarding a blog
postconnected toa contentious divorce
proceeding.

For various reasons that are beyond
the scope of this article, the rationale
in Briggsseems more persuasive than
that in Felis and Yount. To the extent
the Florida language somewhat paral
lels those laws, Briggs seems to offer
the better reasoned approach. However,
at the same time, it is also important
to recognize that there are important
differences in Florida's structure that
arguably makes all these cases inap
plicable.Specifically, these other state
clauses encompass speech not only
"made before" a governmental body
but also a broader category of speech
"made in connection with an issue"
under review by a governmental body.
Thus, in these states, speech covered
byanti-SLAPPprotectioncan be either
before the officialproceeding"or" speech
made completelyoutside ofit. Florida's
clause one, on the other hand, contains
no "or" and is narrower. That language
requires the speech to be both "made
before a governmental entity" and "in
connection with an issue under consid
eration or review by a governmental
entity." For example, purely extra
judicial statements arguablywould not
be covered under this clause. Thus, for
example, ifa blogger made a statement
like the one in Yount relevant to an

issue under consideration by a court,
arguably this would not be covered
under Florida's clause one (because it

is not a statement "made before" that

body). Even so, it is noted that the
blogged speech could still be covered
in Florida's clause two if it is found to

be connected with one of the formats

listed in the second clause or a work

"similar" to those listed.Thus, as can be
seen, the above cases while interesting,
will probably not provide the last word
with regard to the analysis applied to
Florida's language.

• Amorphous Term — What Briggs
and other cases do make clear is that

reading a separate public issue into
the law quickly leads to a difficult

question — one that the legislature
apparently wastryingtoshort-circuit.
That is, how exactly is a defendant
to make this showing and on what
basis will a court make its finding?
The statute does not define the term
"public issue"nor have Florida courts
addressed it in the SLAPP or other
context. In fact, other state courts have
found it to be "inherently amorphous,"
and not lending "to a precise, all-
encompassing definition."30 State laws
have varying definitions of the term
or related terms.31 In short, if a court
construes the law to require a showing,
Florida courts would face the same
arduous task of providing guidance
on an innately elusive and confusing
term — a task that is avoided by the
law's omission of such showing in favor
of a contextual connection.32

What Media Formats Are

Covered?

Another aspect of the scope of the
second clause is its sweep of state
ments subject to at least step one ofthe
anti-SLAPP analysis. This appears to
be quite broad. The clause references
statements made "in or in connection

with" a play, movie, book, news report,
etc. The plain meaning covers speech
contained not only "in" a play, movie
book, etc., but also speech "connected"
to it. For example, challenged state
ments contained in advertising on the
book's jacket, even if purely promo
tional in nature, should be protected
along with the contents.

Further broadening the phrase's
scope is its reference to speech made
in or in connection with a play, movie,
etc., "or other similar work." While
the covered work will be easy to iden
tify in many cases, the "other similar
works" catch-all should protect less
traditional formats like a blog, tweet,
or other digital format that is similar
to those actually listed. If the format
is designed to communicate to or elicit
viewpoints from members of the public
on issues of public interest, it is hard
to see any distinction in gathering and
dissemination of news by a traditional
media organization.33

Meaning of "Primarily Because"
Assuming defendant's speech actu

ally falls within the cited definition
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discussed above, the inquiry about
what speech is potentially subject to
protection does not end there. Such
speech must also be the primary
(although not sole) cause of plain
tiffs lawsuit. That is so because the
§768.295(3) prohibition specifically
applies tolawsuitsbrought"primarily
because" of the protected speech (or
petitioning activities). Such a causal
link, however, as further noted below,
arguably doesnot entail an inquiry of
plaintiffs intent but is derived from a
review of the papers filed.

Other state anti-SLAPP laws have
language similar to Florida's "primar
ily because" phrasing. These statutes
state, for example, that for anti-SLAPP
procedures to apply, defendants must
show that plaintiffs claim "arises
out of," "arises from," or is "based on"
defendant's conduct in exercising the
protectedFirst Amendmentactivities.34

Courts interpreting this phrasing
observe that the anti-SLAPP statute's

focus is not the form of the plaintiffs
cause of action but, rather, the defen
dant's activity that gives rise to his or
her asserted liability and whether that
activity constitutes protected speech
or petitioning.35 Thus, the court will
not evaluate the required connec
tion between plaintiffs lawsuit and
defendant's activities solely through
the lens of a plaintiffs cause of ac
tion. It is up to the court to "determine
exactly what act of the defendant is
being challenged by the plaintiff..." as
revealed from "review[ing] primarily
the complaint but also papers filed in
opposition to the [anti-SLAPPl motion
to the extent they might give meaning
to the words in the complaint."36

Further, whether the plaintiff's
action "arises from" protected activ
ity does not require additional proof
of plaintiffs subjective intent nor a
demonstration that the action has had

a chilling effect on the exercise of such
rights.37 Rather, any claimed "illegiti
macy" of the defendant's acts should
be an issue that will be taken up when
the court considers if plaintiffs claim
against defendant lacks merit.

Importantly, when the Florida Leg
islature passed the new law, it inserted
"primarily because" in place of the
earlier law's "solely because." Thus,
the new language appears to broaden



the range of lawsuits a defendant's
anti-SLAPP motion can counter. Now,
for example, even if plaintiff brings
a single "mixed" claim or a series of
claims based on protected and unpro
tected acts, the anti-SLAPP defense is
still available if the protected speech
is the "primary" reason or basis for the
lawsuit. For multi-claimed complaints,
each claim presumably would have to
be reviewed to see if the required con
nection is present.

How should a court decide if so-

called "mixed" claim or claims are filed

"primarily because" ofprotected activ
ity? Some courts examining the "arise
from" language in their state statutes
endorse a "gravamen" test for "mixed'
causes of action in determining if
the required connection to protected
activities exists. This test states that

it is the "principal thrust" ofthe plain
tiffs cause of action that determines

if the anti-SLAPP statute applies. If
the allegations referring to protected
activity are only"incidental" to a cause
of action based essentially on non
protected activity, "collateral allusions"
to protected activity should not subject
the claim to the anti-SLAPP statute.38

However, courts are also clear that
claims are not "merely incidental"
simply because they represent a small
number of alleged wrongful acts.39The
tests articulated above in the "arising
from" cases seem to provide one path
forward for Florida courts and parties
to manage their own law's "primarily
because" language, but this will not be
clear until the question is addressed.

Is a Plaintiff's Claim "Without

Merit?"

The discussion above focuses on

the court's determining whether the
anti-SLAPP law covers a defendant's

protected FirstAmendment activities.
In its review, the court may find no
such coverage. If no such coverage is
found, the claim is unsuitable for early
termination and the matter ends there

with a denial of the defendant's anti-

SLAPP motion.

On the other hand, if the activity is
deemed covered, the court must then
examine the other side of the coin, that
is, the substance of plaintiffs cause
of action. That is required because
§768.295(3)'s SLAPP prohibition

applies only to plaintiffs actions or
claims brought "without merit." Like
other states, the Florida Legislature
presumably included this merits test
to weed out and "preserve appropriate
remedies for [those plaintiffs claims]
involving speech by ensuring that
claims with the requisite minimal
merit may proceed."40

The term "without merit" was in

cluded in the original statute without
definition and remains so in the ex

panded version. Although there are
no Florida SLAPP appellate cases
addressing the term, Florida courts in
non-SLAPP contexts (e.g., sufficiency
of complaint on motion to dismiss)
have interpreted "without merit" to
mean "the absence ofsufficient facts to

make a good claim or to state a cause
of action."41 Other state laws (e.g.,
California and Louisiana) use merit-

based language, requiring plaintiffs to
show "a probability of success on the
merits." Numerous federal and state

judicial decisions, in turn, address this
term. Basically, they subject SLAPP
dismissal only to actions that "lack
even minimal merit" which is deemed

to be the case in which plaintiff has
not"stated and substantiated a legally
sufficient claim." Put another way,
the complaint must be "both legally
sufficient and supported by a suffi
cient prima facie showing of facts to
sustain a favorable judgment if the
evidence submitted by the plaintiff is
credited."42

These courts clarify that the purpose
of an anti-SLAPP motion is merely to
resolve the question of whether merits
may exist without evaluating whether
plaintiffs claim will succeed.The pur
pose of the motion is not to determine
if the defendant actually committed
the relevant tort, nor does it ask if the
plaintiff has proved his or her claim.43
Rather, it asks whether the plaintiffhas
shown"a sufficientprobabilityofbeing
able to prove her claim," which "is akin
to a court detenniningonly that a plain
tiff has presented a threshold showing
that allows her claim to proceed."44

With those cases and standards in

mind, what procedures will Florida
courts determine ifa potential SLAPP
complaint is "without merit"? As
previously noted, many state anti-
SLAPP laws allow defendants to file

a special motion to strike. Once de
fendant shows the activity falls with
the scope of the anti-SLAPP law, the
burden is placed squarely on plaintiffs
shoulders to demonstrate some level

of merit or "probability of success"
to avoid dismissal. This makes sense

because the only way a court can de
termine whether the suit is meritless

is through an examination ofwhether
the plaintiff has demonstrated a
probability of success on the merits.45
Florida's framework, of course, lacks
any special motion to strike and bur
den shifting. It does, however, provide
for expeditious motions to dismiss
and/or for summary judgment. Thus,
Florida courts and parties will look to
these tools to resolve which lawsuits

lack merit and are subject to early
disposal.

• Motion to Dismiss — In reviewing
motions to dismiss, the court must
accept the factual allegations in the
"four corners" of the complaint as true
and draw all reasonable inferences in

favor of the plaintiff.46 A plaintiff can
overcome a motion to dismiss by sim
ply alleging facts sufficient to state a
claim plausible on its face. Despite the
motion's narrow focus, in some cases
where speech is attacked, a motion to
dismiss may be the best way to raise
the anti-SLAPP defense.

The reasons are due to court deci

sions clarifying that dismissal based
only on the pleadings is appropriate
when plaintiff fails to allege enough
facts to state a claim that actually is
plausible on its face and that conclu-
sory allegations or legal conclusions
masquerading as facts are not entitled
to an assumption of truth.47 Also,
court-developed constitutional limits
impose special burdens and standards
of proof on speech-related claims in
defamation actions involving public
figures or issues of public interest.48
Finally, some forms of speech are not
actionable at law,such as, for example,
statements of pure opinion; privileged
statements made in the context of

public proceedings and/or fair report
ing; and substantially true speech or
that not capable of defamatory effect.
Some or all of these court-developed
doctrines may support such a motion.

• Summary Judgment — On the
other hand, a summary judgment
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motion is appropriate when extra
neous evidence is needed to justify
early dismissal bythe judge.The well-
developed case lawis that the movant/
defendant bears the initial burden to
establish (through affidavits, deposi
tions, etc.) that there are "no genuine
issues of material fact" and once this
showing is made, the burden shifts
to the plaintiff/nonmovant to come
forward with opposing evidence to
show the existence of a disputed issue
of material or triable fact.49 As with
any summary judgment motion, the
judge cannot make credibility deter
minations or assessments to resolve

disputes before trial.50
Interestingly, courts applying Cali

fornia and the virtually identical
Louisiana anti-SLAPP "probability
of success" motion-to-strike dismissal
standards have likened them to sum

mary judgment dismissal standards
and, in fact, find them interchange
able. 51 So, if disputed issues of mate
rial fact are found, the special motion
should not be granted. These courts
reason that while neither motion

allows judges to make credibility as
sessments to resolve disputed issues
of material fact before trial, plaintiff
must still move forward by showing
a "probability of prevailing,"52 which
entails a determination that the com

plaint is both legally sufficient and
supported by a sufficient prima-facie
showing of facts to sustain a favorable
judgment. Importantly, these courts
emphasize that plaintiffs burden in
this regard is a "difficult" one justified
by the importance of the interest at
stake — protecting free speech.53

How will Florida courts employ its
own summary judgment process in
winnowing out meritless SLAPPs?
Granted, Florida's law does not include
the "probability or likelihood of pre
vailing" language found in the other
state laws, and thus plaintiff is not re
quired to make this showing. However,
under Florida's summary judgment
procedure, once defendant meets his or
her burden ofproving no genuine issue
of material fact exists, it is plaintiff's
burden to respond with evidence of his
own showing there are such factual
issues in dispute. Failing this burden,
plaintiffs complaint is "without merit"
and should be dismissed. In determin

ing if plaintiff has met this burden,
it is noted that Florida courts apply
different levels of scrutiny to pretrial
motions in certain types of cases. For
example,"specialcaution" is exercised
in negligence cases because the facts
are peculiarly within the knowledgeof
the movants and experts.54 Conversely,
cases involving free speech rights, such
as defamation cases, are particularly
suited for pretrial disposition because
of "the chilling effect" these cases
have on First Amendment rights.55
For example, when the actual malice
test applies, "summary judgments
are to be more liberally granted."50 In
a similar vein, arguably anti-SLAPP
summary judgments involving pro
tection of valuable speech should be
liberally granted. Specifically, if and
when plaintiffs burden arises to show
triable issues, it should be viewed as
a "difficult one," in the same manner
as is plaintiffs burden to overcome a
similar special motion to strike.

• Which Motion? — Counsel will

have to choose cautiously which mo
tion to file regarding each of plaintiff's
counts or whether to proceed under
both as alternate theories. The mo

tions have separate purposes, one

to test the legal sufficiency of a com
plaint to state a cause of action and
the other to determine if the parties
can offer sufficient proof to support
the issues framed. Hopefully, the ap
propriate motion(s) will allow courts
to quickly test the merits of plaintiffs
complaint and allow speedy dismissal
of deserving lawsuits. If not, defen
dants may be entangled in burden
some litigation, defeating the law's
central purpose of fast SLAPP suit
resolution and revealing a substantial
flaw in the legislation.

Conclusion

As more anti-SLAPP motions are

filed, courts should follow the plain text
in construing the scope and operation
of the law's provisions. Likewise, defen
dants, in raising the SLAPP defense,
will have to determine the best proce
dural option to rapidly attack deserving
lawsuits. As more motions are filed and

courts weigh in, the new law should
add protections against unwarranted
SLAPPs, and more open petition and
debate on issues of public concern.Q
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