
UNITED STATES DISTRICT COURT  

SOUTHERN DISTRICT OF FLORIDA  

 

CASE NO. 19-81283-CIV-SMITH 
 

GARY MARDER, ET AL., 

 
Plaintiffs, 

 

vs. 

 
TEGNA INC., ET AL.,  

 
Defendants. 

  / 
 

ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS 

 

This matter is before the Court on Defendants’ TEGNA Inc., Gannett Co., Inc. and News 

Corp.’s Amended/Revised Motion to Dismiss First Amended Complaint with Prejudice [DE 18], 

Plaintiffs’ Opposition [DE 33] and Defendants TEGNA Inc., Gannett Co., Inc. and News Corp.’s 

Reply [DE 42].  Plaintiffs filed a five-count First Amended Complaint alleging a single count of 

defamation against each Defendant.  The moving Defendants1 (“Defendants”) seek to dismiss all 

counts against them pursuant to the fair report privilege, truth/substantial truth, and the “wire 

service” defense.  For the reasons set forth below, Defendants’ Motion is granted. 

  

                                                             
1 Defendants American Broadcasting Network, The Walt Disney Company, aka, Scrigna Bros., 
Inc., American Broadcasting Companies, Inc., and the Walt Disney Company were dismissed 

without prejudice prior to removal from state court.  Defendant Mario A. Lavandeira has never 
been served.   
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I.   THE AMENDED COMPLAINT AND BACKGROUND2 

The Amended Complaint alleges that Defendants published untruthful defamatory 

statements about Plaintiffs, Gary Marder (“Marder”) and Allergy, Dermatology & Skin Cancer 

Center, Inc. (“Skin Cancer Center”).  Plaintiffs allege that these statements injured their personal 

and business reputations and that Marder has suffered mental and emotional anguish and 

phycological trauma as a result.   

Plaintiffs allege that Defendant TEGNA Inc., doing business as WTSP-TV, published the 

following allegedly defamatory statements on February 10, 2017 (the “WTSP publication”): 

1.   “A disgusting crook, that’s what they are calling this guy, and it’s not hard 
to understand why[.]” 

 

2.   “He’s a Florida dermatologist that told patients they had cancer, put them 
through treatment, radiation, biopsies when there was nothing wrong with 
them.  Think about that for a second . . .” 

 

3.   “He agreed to reimburse Medicare 18-million dollars for his scheme.” 
 
4.   “Dr. Marder still maintains his license and website.” 
 

(jointly, the “WTSP statements”).  (Am. Compl. [DE 1-2] ¶ 25.)   

Plaintiffs allege that on February 20, 2017, Defendant Gannett Co., Inc., doing business as 

                                                             
2 The additional background information comes from the exhibits attached to Defendants’ original 
motion to dismiss filed before removal.  See DE 1-3.  The Court takes judicial notice of Exhibits 
A through D and H through J to the motion because they are Court records.  See Fed. R. Evid. 

201(b); Universal Express, Inc. v. U.S. S.E.C., 177 F. App’x 52, 53 (11th Cir. 2006) (holding that 
a district court may take judicial notice of public records without converting a motion to dismiss 
into a motion for summary judgment).  The other Exhibits, E through G, are the publications which 
contain the allegedly defamatory statements and may, therefore, be considered at the motion to 

dismiss stage.  Brooks v. Blue Cross & Blue Shield of Fla., Inc., 116 F.3d 1364, 1369 (11th Cir. 
1997) (stating “where the plaintiff refers to certain documents in the complaint and those 
documents are central to the plaintiff's claim, then the Court may consider the documents part of 
the pleadings for purposes of Rule 12(b)(6) dismissal, and the defendant’s attaching such 

documents to the motion to dismiss will not require conversion of the motion into a motion for 
summary judgment.”). 
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TCPalm newspapers, published the following allegedly defamatory statements (the “TCPalm 

publication”):  

1.   “The problem was: Most of the patients did not have cancer.” 
 
2.   “. . . which the federal government joined in October 2014 and then 

followed a month later with a criminal complaint . . .” 

 
3.   “Marder and Kendall subsequently diagnose as cancerous biopsy slides that 

show benign conditions as warts . . .  and non-cancerous conditions.”  
 

(jointly, the “TCPalm statements”).  (Am. Compl. ¶ 39.) 

 Plaintiffs allege that Defendant News Corp., doing business as the New York Post, 

published the following allegedly defamatory statements on February 10, 2017 (the “NY Post 

publication”): 

1. “A Florida doctor stands accused of falsely diagnosing patients with cancer 
for profit and now he’s paying the price.” 

 
2. “He was caught when one patient went to another doctor for a second 

opinion.” 
 

3.   “According to WPTV, Marder’s medical license was still active on 
Thursday.” 

 
4. “Marder, a physician in Port St. Lucie, Florida, would wrongfully diagnose 

patients with skin cancer and recommend they undergo radiation treatment, 
according to federal prosecutors.” 

 
(jointly, the “NY Post statements”).  (Am. Compl. ¶ 46.)   

 The Amended Complaint makes these allegations in a vacuum and does not include copies 

of the full publications containing the allegedly defamatory statements.  Defendants’ motion 

cannot be understood in a vacuum; therefore, the Court sets out the following additional 

information based on the government records attached to Defendants’ motion and the copies of 

the publications at issue. 

 On December 13, 2013, a qui tam action was filed in this district against Plaintiffs and 
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others.  (Qui Tam Compl. [DE 1-3 at 47-75].)  The qui tam action alleges that Marder, a doctor, 

owns Skin Cancer Center. (Id. ¶¶ 10-11.)  According to the qui tam complaint, Marder, through 

his assistants, performed unnecessary skin biopsies, which he subsequently diagnosed as cancerous 

despite being benign.  (Id. ¶¶ 53-54.)  After giving the false cancer diagnoses to patients, Marder 

would then persuade them to undergo a highly specialized and rarely used type of radiation 

therapy.  (Id. ¶ 61.)  The biopsies and treatments were billed to the government through Medicare.  

(Id.)  Additionally, Marder permitted personnel to perform the radiation therapy who were not 

licensed to do so and billed Medicare.  (Id. ¶¶ 71-73.)  The qui tam action further alleges other 

fraudulent billing practices by Marder and his co-defendants.  Plaintiffs entered into a Stipulation 

and Consent Final Judgment in the qui tam action on February 22, 2017.  (Consent Judg. [DE 1-3 

at 22-28].)  In the Consent Final Judgment, Marder and Skin Cancer Center agreed to pay over 

$18 million to the United States.  (Id.) 

Marder was also criminally prosecuted and convicted for health care fraud and obstruction 

of a criminal health care investigation.  (Crim. Judg. [DE 1-3 at 30-35].)  A criminal judgment was 

entered against him on February 22, 2018.  (Id.)  He is currently an inmate at the Miami Federal 

Correctional Institute, with an expected release date of July 6, 2020.  (DE 1-3 at 17.)  Marder 

agreed to voluntarily relinquish his license to practice osteopathic medicine in the state of Florida 

on December 12, 2017.  (Voluntary Relinquishment filed with Fla. Dep’t of Health [DE 1-3 at 88-

91].)  Skin Cancer Center was administratively dissolved in 2018.  (DE 1-3 at 19.)   

II.   MOTION TO DISMISS STANDARD 

The purpose of a motion to dismiss filed pursuant to Federal Rule of Civil Procedure 

12(b)(6) is to test the facial sufficiency of a complaint.  See Fed. R. Civ. P. 12(b)(6).  The rule 

permits dismissal of a complaint that fails to state a claim upon which relief can be granted.  Id.  It 
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should be read alongside Federal Rule of Civil Procedure 8(a)(2), which requires a “short and plain 

statement of the claim showing that the pleader is entitled to relief.”  Although a complaint 

challenged by a Rule 12(b)(6) motion to dismiss does not need detailed factual allegations, a 

plaintiff is still obligated to provide the “grounds” for his entitlement to relief, and a “formulaic 

recitation of the elements of a cause of action will not do.”  Bell Atl. Corp. v. Twombly, 550 U.S. 

544, 555 (2007). 

When a complaint is challenged under Rule 12(b)(6), a court will presume that all well-

pleaded allegations are true and view the pleadings in the light most favorable to the plaintiff.  Am. 

United Life Ins. Co. v. Martinez, 480 F.3d 1043, 1066 (11th Cir. 2007).  However, once a court 

“identif[ies] pleadings that, because they are no more than conclusions, are not entitled to the 

assumption of truth,” it must determine whether the well-pled facts “state a claim to relief that is 

plausible on its face.”  Ashcroft v. Iqbal, 556 U.S. 662, 678-79 (2009).  A complaint can only 

survive a 12(b)(6) motion to dismiss if it contains factual allegations that are “enough to raise a 

right to relief above the speculative level, on the assumption that all the [factual] allegations in the 

complaint are true.”  Twombly, 550 U.S. at 555.  However, a well-pled complaint survives a motion 

to dismiss “even if it strikes a savvy judge that actual proof of these facts is improbable, and ‘that 

a recovery is very remote and unlikely.’”  Id. at 556.   

III. DISCUSSION 

 Defendants seek to dismiss all claims against them pursuant to Florida’s fair report 

privilege, truth/substantial truth, and the wire service defense.3  Under Florida law, the elements 

                                                             
3 Defendants also argue that all claims brought by Skin Cancer Center must be dismissed because 

an administratively dissolved corporation lacks capacity to sue.  The Court need not address this 
issue because it finds that the statements at issue are not actionable. 
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of defamation are: (1) publication; (2) falsity; (3) actor must act with knowledge or reckless 

disregard as to the falsity on a matter concerning a public official, or at least negligently on a matter 

concerning a private person; (4) actual damages; and (5) statement must be defamatory.  Jews For 

Jesus, Inc. v. Rapp, 997 So. 2d 1098, 1106 (Fla. 2008).  However, a publisher of a defamatory 

statement is not liable for the publication if “(a) the matter is published upon an occasion that 

makes it conditionally privileged and (b) the privilege is not abused.”  Nodar v. Galbreath, 462 

So. 2d 803, 809 (Fla. 1984) (quoting Restatement (Second) of Torts § 593 (1976)).   

 Additionally, “[w]here the facts are not in dispute in defamation cases, . . . pretrial 

dispositions are ‘especially appropriate’ because of the chilling effect these cases have on 

freedom of speech.”  Stewart v. Sun Sentinel Co., 695 So. 2d 360, 363 (Fla. 4th DCA 1997) 

(quoting Karp v. Miami Herald Pub. Co., 359 So. 2d 580, 581 (Fla. 3d DCA 1978)).  Thus, courts 

routinely dismiss defamation claims at the motion to dismiss stage.  See, e.g., Stewart, 695 So. 

2d at 363 (affirming dismissal of defamation claims by trial court at motion to dismiss stage); 

Huszar v. Gross, 468 So. 2d 512, 516 (Fla. 1st DCA 1985) (affirming trial court dismissal of 

defamation claims and stating “trial courts, upon motions to dismiss, routinely make decisions as 

to whether a privilege applies to protect an allegedly defamatory statement.”).  While Plaintiffs 

argue that the facts are in dispute here, they have not pointed to a single disputed fact.  The 

publications say what they say and the documents submitted by Defendants say what they say.  

Consequently, this matter is appropriate for disposition on a motion to dismiss. 

 A. Florida’s Fair Report Privilege  

 Defendants argue that their allegedly defamatory statements are privileged under the fair 

report privilege because the statements are based on the allegations made in the qui tam complaint, 

the related court records, and the Consent Final Judgment in that action.  In response, Plaintiffs 
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argue that Defendants are not entitled to the privilege because the presentation of the information 

was not accurate and created a false impression.  Specifically, Plaintiffs contend that Defendants 

created the false impression that Marder agreed to reimburse Medicare $18 million based on the 

false cancer diagnoses and unneeded radiation therapy when the reimbursement was really for 

fraudulent billing.   

Under the fair report privilege, publishers have a “qualified privilege to report accurately 

on information received from government officials [which] extends to the publication of the 

contents of official documents, as long as the account is reasonably accurate and fair.”  Rasmussen 

v. Collier Cty. Pub. Co., 946 So. 2d 567, 570 (Fla. 2d DCA 2006).  The reporting need not “be 

exact in every immaterial detail or conform to the precision demanded in technical or scientific 

reporting.”  See Woodard v. Sunbeam Television Corp., 616 So. 2d 501, 502–03 (Fla. 3d DCA 

1993) (quoting Restatement (Second) of Torts § 611, cmt. f (1977)).  Further, determining 

“whether an allegedly defamatory statement constitutes an actionable statement of fact requires 

that the court examine the statement in its totality and the context in which it was uttered or 

published.  The court must consider all the words used, not merely a particular phrase or sentence.”  

From v. Tallahassee Democrat, Inc., 400 So. 2d 52, 57 (Fla. 1st DCA 1981) (quoting Info. Control 

v. Genesis One Computer Corp., 611 F.2d 781, 784 (9th Cir. 1980)); Smith v. Cuban Am. Nat. 

Found., 731 So. 2d 702, 705 (Fla. 3d DCA 1999) (stating that “[t]o determine whether a statement 

is defamatory, it must be considered in the context of the publication.”). 

Defendants argue that several of the WTSP statements, several of the NY Post statements, 

and all of the TCPalm statements fall within this privilege and, therefore, the claims should be 

dismissed.  Many of the challenged statements are clearly reiterating what has been alleged in the 

qui tam complaint and the nature of the Consent Judgment in that case.  Further, when read in the 
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context of the larger statements, the challenged statements do not create a false impression.  The 

WTSP publication does not just discuss the alleged false diagnoses and reimbursement; it also 

discusses the nature of the fraudulent billing scheme.  Thus, WTSP statements 2 and 3, when read 

in the context of the full publication, fall within the fair report privilege.   The TCPalm statements 

also do not create a false impression when read in context, except for the portion of statement 2 

saying the government filed a criminal complaint a month later.  The TCPalm publication also 

explained that the Consent Judgment was to reimburse the government for false Medicare claims.  

The statements about diagnosing patients are made in the TCPalm publication during the 

explanation of the history of the qui tam case against Plaintiffs.  Finally, the NY Post statements 

1, 2, and 4 also fall within the privilege because the statements are part of an explanation of what 

Plaintiffs were accused of in the qui tam action.  All of these statements are substantially accurate 

accounts of what is contained in the official court documents in the qui tam action.  Thus, the 

Motion to Dismiss is granted as to WTSP statements 2 and 3, all three TCPalm statements, except 

for the portion of statement 2 about filing the criminal complaint, and the NY Post statements 1, 

2, and 4. 

B. Truth/Substantial Truth 

Defendants also argue that dismissal is appropriate because the statements are true or 

substantially true.  “True statements . . . are protected from defamation actions by the First 

Amendment.”  Turner v. Wells, 879 F.3d 1254, 1262 (11th Cir. 2018).  Plaintiffs do not dispute 

this.  Instead, they argue that the statements were not true.  The Court will only address the truth 

argument as it pertains to the remaining statements, WTSP statements 1 and 4, part of TCPalm 

statement 2, and NY Post statement 3.   

Two of the remaining statements, WTSP statement 4 and NY Post statement 3, were about 
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the fact that Marder still had his medical license.  Based on the documents from the State of Florida, 

Board of Osteopathic Medicine, Marder did not relinquish his license until December 2017.  Thus, 

when these two statements were made in February 2017 they were true.  There is nothing 

misleading in the context of either the WTSP or the NY Post publication about Marder still 

retaining his license.  Consequently, the claims based on WTSP statement 4 and NY Post statement 

3 are dismissed. 

Defendants also argue that TCPalm statement 2 about filing a criminal complaint is 

substantially true.4  Defendants maintain that the statement is substantially true because Marder 

was later criminally charged and convicted.  Defendants further contend that because Marder had 

already committed the crimes when the statement was made, he cannot seek damages for 

something that was ultimately true.  Citing cases from other circuits, Defendants argue that 

“defamation is not about compensating for damage done to a false reputation by the publication of 

hidden facts.  It’s about protecting a good reputation honestly earned.”  Bustos v. A & E Television 

Networks, 646 F.3d 762, 764 (10th Cir. 2011).  The Bustos court went on to note that “the truth, 

whenever discovered, serves as a complete defense.” 

In Florida, “[u]nder the substantial truth doctrine, a statement does not have to be perfectly 

accurate if the ‘gist’ or the ‘sting’ of the statement is true. . . . A statement is not considered false 

unless it would have a different effect on the mind of the reader from that which the pleaded truth 

would have produced.”  Smith, 731 So. 2d at 706 (internal citations and quotation marks omitted).  

Here, at the time TCPalm published the statement, Marder had already committed the crimes he 

later was charged with and convicted of.  Thus, TCPalm’s statement that the government had filed 

                                                             
4 Defendants also note that a later version of the TCPalm publication was corrected to reflect that 
the government filed a civil complaint a month later, not a criminal one. 
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a criminal complaint, at a time when it had not, was substantially true.  Had the reader known the 

truth, that Marder had already engaged in substantial fraudulent billing of Medicare, the truth 

would not have produced a different effect on the reader than the statement about the criminal 

complaint.  Consequently, this statement was substantially true and the claim based on this 

statement is dismissed.5 

C. Opinion 

In a footnote, Defendants argue that WTSP statement 1 – “A disgusting crook, that’s what 

they are calling this guy, and it’s not hard to understand why” – is protected opinion.  Under the 

First Amendment, “statements of opinion . . . are not actionable.”  From, 400 So. 2d at 56.  “Pure 

opinion occurs when the defendant makes a comment or opinion based on facts which are set forth 

in the article or which are otherwise known or available to the reader or listener as a member of 

the public.”  Id. at 57.  Further, whether a statement is an opinion is a question of law for the court.   

Id.  

WTSP statement 1 is a statement of pure opinion.  It was made in the context of a larger 

publication6 which set out the facts on which it was based.  It is also clear from the language used 

that it is an opinion that is being expressed.  Moreover, Marder was ultimately criminally 

convicted, thus, making the statement true.  Consequently, the motion to dismiss is granted as to 

WTSP statement 1.   

Accordingly, it is  

                                                             
5 Even if the statement were not substantially true, Marder would likely not be able to prove the 
damages element of his claim because he had already taken the actions that would harm his 
reputation.   
6 This statement is not actually contained in the version of the publication submitted by Defendants.  

However, assuming it was made, according to the Amended Complaint, it was made alongside the 
other statements.  
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ORDERED that: 

1.   Defendants’ TEGNA Inc., Gannett Co., Inc. and News Corp.’s Amended/Revised 

Motion to Dismiss First Amended Complaint with Prejudice [DE 18] is GRANTED.  All claims 

against TEGNA Inc., Gannett Co., Inc., and News Corp. are DISMISSED with prejudice.  

2.   The parties’ Joint Motion for Extension of Pre-Trial Deadlines and Continuance of 

Trial Term [DE 55] is DENIED as moot. 

3. By July 6, 2020, Plaintiff shall show cause why this matter should not be dismissed 

as to Defendant Mario A. Lavandeira for failure to serve. 

DONE and ORDERED in Fort Lauderdale, Florida, this 29th day of June, 2020. 

 
 

      ________________________________ 

      RODNEY SMITH 

      UNITED STATES DISTRICT JUDGE 
 
 

cc: All Counsel of Record 
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